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1. P r o t e s t  t h a t  c o n t r a c t i n g  a g e n c y  e r r o n e o u s l y  
d e t e r m i n e d  t h a t  S e r v i c e  C o n t r a c t  A c t  (SCA) a p p l i e d  
t o  c e r t a i n  RFP l a b o r  c a t e g o r i e s  is d i s m i s s e d  a s  
u n t i m e l y .  R e c o r d  s h o w s  t h a t  c o n t r a c t i n g  a g e n c y  
d i s c u s s e d  m a t t e r  w i t h  p r o t e s t e r  d u r i n g  n e g o t i a -  
t i o n s  a n d  made i t s  i n t e r p r e t a t i o n  known t o  a l l  
o f f e r o r s  i n  i t s  r e q u e s t  f o r  b e s t  a n d  f i n a l  o f f e r s  
a n d  t h a t  p r o t e s t e r  a c q u i e s c e d  a n d  s u b m i t t e d  b e s t  
a n d  f i n a l  o f f e r  u s i n g  SCA minimum w a g e  r a t e s .  
S i n c e  p r o t e s t e r  s h o u l d  h a v e  b e e n  aware o f  t h i s  
b a s i s  f o r  p r o t e s t  a t  t h e  l a t e s t  i Jhen  i t  r e c e i v e d  
r e q u e s t  f o r  b e s t  a n d  f i n a l  o f f e r  b u t  d i d  n o t  f i l e  
p r o t e s t  u n t i l  a l m o s t  1 m o n t h  a f t e r  s u b m i s s i . o n  o f  
t h a t  o f f e r ,  p r o t e s t  . Is u n t i m e l y  u n d e r  s e c t i o n  
2 1 . 2 ( b ) ( l )  o f  G A O  i3id P r o t e s t  P r o c e d u r e s .  I n  a n y  
e v e n t ,  b a s e d  u p o n  D e p a r t m e n t  o f  L a b o r  r e p o r t  o n  
S C A  a p p l i c a b i l i t y  t o  t h e  RFP l a b o r  c a t e g o r i e s ,  w e  
c a n n o t  c o n c l u d e  t h a t  c o n t r a c t i n g  a g e n c y ' s  d e t e r -  
m i n a t i o n  t h a t  SCA a p p l i e d  was u n r e a s o n a b l e  a t  t h e  
t i m e  d e t e r m i n a t i o n  was made.  

2 .  P r o t e s t  t h a t  c o n t r a c t i n g  a g e n c y  t r e a t e d  p r o t e s t e r  
a n d  a w a r d e e  u n e q u a l l y  a n d  a c c e p t e d  a w a r d e e ' s  p r o -  
p o s a l  e v e n  t h o u g h  i t  d i d  n o t  meet o r  e x c e e d  m i n i -  
mum S e r v i c e  C o n t r a c t  A c t  (SCA) wages s p e c i f i e d  i n  
two p e r t i n e n t  w a g e  d e t e r m i n a t i o n s  i s  d e n i e d .  R F P ,  
a s  a m e n d e d  d u r i n g  n e g o t i a t i o n s ,  d i d  n o t  i n d i c a t e  
t h a t  o E E e r s  h a d  t o  meet or e x c e e d  minimum w a g e s  
s p e c i f i e d  i n  b o t h  w a g e  d e t e r m i n a t i o n s  n o r  d i d  RFP 
i n d i c a t e  w h a t  p r o p o r t i o n  o f  work w o u l d  b e  p e r -  
f o r m e d  i n  g e o g r a p h i c  a r e a s  c o v e r e d  by b o t h  w a g e  
d e t e r m i n a t i o n s .  T h e r e f o r e ,  a w a r d e e ' s  p r o p o s a l  
w h i c h  met o r  e x c e e d e d  wage r a t e s  o f  p r i m a r y  
g e o g r a p h i c  a r e a  was a c c e p t a b l e .  M o r e o v e r ,  r e c o r d  
s h o w s  t h a t  p r o t e s t e r ' s  p r o p o s e d  r a t e s  were b e l o w  
minimum w a g e s  o f  o n e  o f  t h e  w a g e  d e t e r m i n a t i o n s  Ln 
c e r t a i n  l a b o r  c a t e g o r i e s .  F i n a l l y ,  w h e t h e r  
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-awardee performs contract in accord with SCA is 
matter for Department of Labor. 

3 .  Protest that contracting agency improperly 
adjusted protester's proposed prices for benchmark 
tasks upward is untimely. Contracting agency told 
protester at debriefing that contracting agency 
believed protester's proposed number of labor 
hours for benchmark tasks was unreasonably low. 
Therefore, since labor hours were the major factor 
making up total benchmark price, protester should 
have known that agency would also consider its 
benchmark prices to be unreasonably low, and pro- 
test filed more than 10 days after debriefing is 
untimely. 4 C.F.R. 5 21.2(b)(2) (1983). In any 
event, agency properly adjusted protester's bench- 
mark prices f o r  realism based upon its own "should 
cost" analysis before deciding which proposal was 
most advantageous to the government. 

4 .  Protest that contracting agency improperly issued 
modifications to contract in an effort t o  grant 
postaward contract price and cost relief to 
awardee is dismissed. Record shows that modi- 
fications issued were within scope of contract 
and, therefore, are matters o f  contract 
administration. 

OAO Corporation (OAO) protests the General Services 
Administration's (GSA) award of a contract to provide auto- 
mated data processing support services to Computer Data 
Systems, Inc. (CDSI), pursuant to request for proposals 
(RFP) No. KECS-83-002. OAO alleges that GSA required it to 
base its offer upon Service Contract Act (SCA) minimum wage 
rates for certain skill categories which are exempt from SCA 
coverage and that GSA did not require CDSI to abide by the 
SCA minimum wage rates in the same labor categories. OAO 
also charges that G S A  arbitrarily disregarded OAO's proposed 
prices €or certain benchmark tasks in evaluating proposals 
and selecting a contractor. 

We dismiss the protest in part and deny it in part. 

The R F P ,  a requirements contract f o r  an indefinite 
quantity of automated data processing technical services, 

t 
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was issued o n  December 23, 1982, for a 1-year base period 
with two 1-year option periods. The solicitation (as 
amended) indicated that the selected contractor would have 
to comply with the SCA and contained two relevant wage 
determinations. GSA was to administer the contract, but the 
work to be performed would be at the request of various 
federal user agencies. Upon request by a user agency for 
services, GSA was to issue a task order to the contractor. 
The RFP indicated that the size and timing of task orders 
could not be predicted. However, the RFP specified eight 
skill categories within which GSA anticipated that services 
would be required. 

Eleven proposals were submitted by the February 14, 
1983, closing date, nd GSA determined three of the offers 
to be in the compe tive range. During negotiations GSA 
requested the thr e offerors to identify seven of the skill 
categories liste .;; in the RFP to corresponding labor classi- 
fications in the wage determinations. GSA and all three 
offerors agreed that the Technical Writer category was not 
covered by the wage determinations. OAO's initial proposal 
did not identify the seven RFP skill categories to cor- 
responding wage determination categories. Therefore, GSA 
verbally requested o n  March 25 that OAO c'larify its proposal 
by identifying the skill categories of the RFP to correspon- 
ding wage determination categories. In response, OAO sub- 
mitted a clarification on April 1 which identified five 
of the RFP's skill categories and showed which wage 
determination categories applied to each. 

Further discussions between GSA and OAO were held 
between April 12 and April 15 at which time GSA requested 
clarification from OAO concerning the remaining two RFP 
skill categories--Office Automation Analyst and LeadISenior 
Systems Analyst--and why OAO had not indicated which wage 
determination categories were applicable to these skill 
categories. OAO responded on April 15 that, depending upon 
the specific duties required by a particular task, personnel 
in each of these skill categories could be exempt from SCA 
coverage under the "administrative," "professional," or 
"executive" exemptions from the SCA under Department of 
Labor (Labor) regulations (29 C.F.R. part 541). OAO 
indicated that, when employees in these skill categories 
were peforming SCA-covered duties, they would be paid the 
applicable minimum wage rates which OAO identified in the 
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wage determinations. OAO stated that it expected that most 
tasks performed by these type employees would be exempt from 
SCA coverage. 

On April 1 8 ,  GSA informed OAO by telephone that it had 
reviewed the R F P ' s  skill descriptions and determined that 
OAO's April 1 5  clarification was unsatisfactory because G S A  
had determined that none of the RFP skill categories were 
exempt from SCA coverage. In that telephone call, GSA also 
informed OAO that, in order to be considered responsive to 
the pricing provisions of the RFP,  OAO must indicate the 
relationship between each of the seven RFP skill categories, 
including Office Automation Analyst and LeadISenior Systems 
Analyst, and specific wage determination categories. OAO 
acquiesced to GSA's determination and, by letter of 
April 1 9 ,  identified all seven RFP skill categories to wage 
determination labor categories . 

By telephone call of April 20 (confirmed by an undated 
letter received by OAO on April 2 1 1 ,  GSA requested that best 
and final offers be submitted by April 2 2 .  GSA also 
restated its determination that all direct labor rates for 
the R F P ' s  skill categories had to comply with the wage 
determination classifications each offeror had identified 
previously in their respective clarification letters. The 
written request for best and final offers also stated, 

"It has been determined that the exemption for 
employees performing in executive, administrative 
and professional capacities is not applicable to 
any o f  the skill categories identified in the 
s o  li c i tat ion . " 

OAO submitted its best and final offer on April 2 2  and, in 
accord with GSA's request, calculated wage rates for all 
seven skill categories on the assumption that no exemptions 
to the SCA were applicable. 

On May 1 6 ,  OAO filed its initial protest in our  Office 
alleging that GSA required OAO to price its proposal on the 
incorrect assumption that the SCA was applicable to the 
first seven RFP skill categories when, in fact, the SCA does 
not apply to the categories of Office Automation Analyst and 
Lead/Senior Systems Analyst. GSA awarded the contract to 
CDSI on May 20. 

Concerning OAO's charge that GSA erroneously determined 
that the SCA was applicable to the skill categories of 
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O f f i c e  A u t o m a t i o n  A n a l y s t  a n d  L e a d j S e n i o r  S y s t e m s  A n a l y s t ,  
O A O  c l a i m s  t h a t ,  b a s e d  u p o n  i t s  e x p e r i e n c e  a s  t h e  i n c u m b e n t  
c o n t r a c t o r ,  i t  knew t h a t  work  r e q u i r e d  u n d e r  t h e  p r e d e c e s s o r  
c o n t r a c t  i n  t h e s e  two  s k i l l  c a t e g o r i e s  was e x e m p t  f r o m  t h e  
minimum wage r a t e  c o v e r a g e  o f  t h e  SCA. OAO a r g u e s  t h a t ,  
s i n c e  t h i s  p r o c u r e m e n t  w a s  e s s e n t i a l l y  f o r  t h e  c o n t i n u a t i o n  
of  e x i s t i n g  s e r v i c e s  a n d  w o u l d  l i k e l y  r e q u i r e  t h e  same t y p e  
o f  w o r k ,  i t  was a p p a r e n t  t h a t  t h e s e  two RFP s k i l l  c a t e g o r i e s  
s h o u l d  b e  e x e m p t  f r o m  S C A  c o v e r a g e ,  a n d  i t  p r i c e d  i t s  
i n i t i a l  o f f e r  o n  t h e  a s s u m p t i o n  t h a t  t h e s e  p o s i t i o n s  were 
e x e m p t .  O A O  c l a i m s  t h a t  GSA f o r c e d  i t  t o  r a i s e  t h e  t o t a l  
p r i c e  o f  i t s  o f f e r  s u b s t a n t i a l l y  o v e r  t h e  p o t e n t i a l  3 - y e a r  
p e r i o d  o f  t h e  c o n t r a c t  by  m a k i n g  OAO c o n f o r m  t h e s e  two s k i l l  
c a t e g o r i e s  t o  l a b o r  c l a s s i f i c a t i o n s  c o n t a i n e d  i n  t h e  SCA 
wage d e t e r m i n a t i o n s .  

GSA a n d  C D S I  c o n t e n d  t h a t  t h i s  i s s u e  o f  O A O ' s  p r o t e s t  
i s  u n t i m e l y  b e c a u s e  O A O  knew t h i s  b a s i s  f o r  i t s  p r o t e s t  more  
t h a n  10 d a y s  p r i o r  t o  f i l i n g  i t s  i n i t i a l  p r o t e s t  i n  o u r  
O f f i c e .  A l t e r n a t i v e l y ,  G S A  a n d  CDSI a r g u e  t h a t ,  s i n c e  t h e  
a p p l i c a b i l i t y  o f  t h e  SCA h a d  b e e n  i n c o r p o r a t e d  i n t o  t h e  
s o l i c i t a t i o n  d u r i n g  n e g o t i a t i o n s ,  OAO s h o u l d  h a v e  f i l e d  t h i s  
i s s u e  o f  i t s  p r o t e s t  p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  
o f  b e s t  a n d  f i n a l  o f f e r s .  S i n c e  O A O  d i d  n o t  f i l e  i t s  i n i -  
t i a l  p r o t e s t  u n t i l  w e l l  a f t e r  t h e  c l o s i n g  d a t e  f o r  s u b m i s -  
s i o n  o f  b e s t  a n d  f i n a l  o f f e r s ,  GSA a n d  CDSI c o n c l u d e  t h a t  
t h i s  i s s u e  i s  u n t i m e l y .  O A O  c o n t e n d s  t h a t  t h i s  i s s u e  o f  
p r o t e s t  i s  t i m e l y  b e c a u s e  i t  was f i l e d  on  May 16  o r  j u s t  4 
w o r k i n g  d a y s  a f t e r  L a b o r  c o m p l e t e d  a n  a u d i t  t o  i n s u r e  t h a t  
O A O  h a d  c o m p l i e d  w i t h  t h e  SCA u n d e r  t h e  p r e d e c e s s o r  c o n t r a c t  
a n d  L a b o r  c o n c l u d e d  t h a t  e m p l o y e e s  i n  t h e  p o s i t i o n s  o f  
O f f i c e  A u t o m a t i o n  A n a l y s t  a n d  L e a d I S e n i o r  S y s t e m s  A n a l y s t  
u n d e r  t h e  p r e d e c e s s o r  c o n t r a c t  were i n d e e d  exempt  u n d e r  t h e  
a d m i n i s t r a t i v e  a n d  p r o f e s s i o n a l  e x e m p t i o n s  t o  t h e  SCA. O A O  
a r g u e s  t h a t  b e f o r e  c o m p l e t i o n  o f  t h e  L a b o r  a u d i t  i t  h a d  o n l y  
a s t r o n g  b e l i e f  b u t  n o  o b j e c t i v e  l e g a l  b a s i s  f o r  p r o t e s t .  
OAO c o n c l u d e s  t h a t ,  s i n c e  i t  p r o t e s t e d  w i t h i n  10  d a y s  a f t e r  
i t  l e a r n e d  i t s  b a s i s  f o r  p r o t e s t ,  t h i s  p r o t e s t  i s s u e  was 
t i m e l y  f i l e d .  

We c o n c l u d e  t h a t  O A O  knew t h i s  b a s i s  f o r  p r o t e s t  a t  t h e  
l a t e s t  by A p r i l  1 8  when GSA i n f o r m e d  O A O  by t e l e p h o n e  c a l l  
t h a t  i t  h a d  r e v i e w e d  t h e  RFP's s k i l l  d e s c r i p t i o n s  i n  l i g h t  
o f  t h e  d i s c u s s i o n s  i t  h a d  h a d  w i t h  OAO c o n c e r n i n g  a p p l i c a -  
b i l i t y  o f  t h e  SCA a n d  h a d  d e t e r m i n e d  t h a t  t h e  SCA d i d  a p p l y  
t o  t h e  s k i l l  c a t e g o r i e s  o f  O f f i c e  A u t o m a t i o n  A n a l y s t  
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a n d  L e a d / S e n i o r  S y s t e m s  A n a l y s t  c o n t r a r y  t o  t h e  a s s e r t i o n s  
p r e v i o u s l y  made by OAO.  GSA r e i t e r a t e d  i t s  p o s i t i o n  i n  i t s  
w r i t t e n  r e q u e s t  f o r  b e s t  a n d  f i n a l  o f f e r s  w h i c h  was r e c e i v e d  
by O A O  o n  A p r i l  21.  I n  e f f e c t ,  GSA h a d  made i t s  i n t e r p r e t a -  
t i o n  known t o  a l l  o f f e r o r s  d u r i n g  d i s c u s s i o n s  a n d  h a d  
i n c o r p o r a t e d  i t s  i n t e r p r e t a t i o n  i n t o  t h e  s o l i c i t a t i o n  d u r i n g  
d i s c u s s i o n s  a n d  i n  i t s  r e q u e s t  f o r  b e s t  a n d  f i n a l  o f f e r s .  - S e e  F e d e r a l  Data  C o r p o r a t i o n ,  B-208237,  A p r .  1 9 ,  1 9 8 3 ,  83-1 
C . P . D .  1 4 2 2 .  We t h i n k  i t  s h o u l d  h a v e  b e e n  c l e a r  t o  OAO 
t h a t  GSA h a d  n o t  a c c e p t e d  O A O ' s  a r g u m e n t s  when G S A  i n s i s t e d  
t h a t  i t s  own i n t e r p r e t a t i o n  b e  u s e d  i n  f o r m u l a t i n g  b e s t  a n d  
f i n a l  o f f e r s .  S e c t i o n  2 1 . 2 ( b ) ( l )  o f  o u r  B i d  P r o t e s t  P r o -  
c e d u r e s  r e q u i r e s  t h a t  p r o t e s t s  b a s e d  u p o n  a l l e g e d  i m p r o -  
p r i e t i e s  i n  a n e g o t i a t e d  p r o c u r e m e n t  w h i c h  do  n o t  e x i s t  i n  
t h e  i n i t i a l  s o l i c i t a t i o n ,  b u t  w h i c h  a r e  s u b s e q u e n t l y  i n c o r -  
p o r a t e d  t h e r e i n  m u s t  b e  p r o t e s t e d  n o t  l a t e r  t h a n  t h e  n e x t  
c l o s i n g  d a t e  f o r  r e c e i p t  of p r o p o s a l s  f o l l o w i n g  t h e  
i n c o r p o r a t i o n .  4 C . F . R .  p a r t  2 1  ( 1 9 8 3 ) .  O A O  s h o u l d  h a v e  
p r o t e s t e d  G S A ' s  a l l e g e d  m i s i n t e r p r e t a t i o n  p r i o r  t o  t h e  d a t e  
s e t  f o r  s u b m i s s i o n  o f  b e s t  a n d  f i n a l  o f f e r s - - A p r i l  2 2 .  
I n s t e a d ,  O A O  a c q u i e s c e d  a n d  s u b m i t t e d  a b e s t  a n d  f i n a l  o f f e r  
o n  t h e  b a s i s  t h a t  t h e  SCA was a p p l i c a b l e  t o  t h e  two d i s p u t e d  
s k i l l  c a t e g o r i e s .  OAO d i d  n o t  p r o t e s t  t h i s  i s s u e  t o  e i t h e r  
L a b o r  o r  o u r  O f f i c e  a t  a n y  t i m e  p r i o r  t o  f i l i n g  i t s  i n i t i a l  
p r o t e s t  i n  o u r  O f f i c e .  T h e r e f o r e ,  u n d e r  s e c t i o n  2 1 . 2 ( b ) ( l )  
o f  o u r  P r o c e d u r e s ,  O A O  f i l e d  t h i s  i s s u e  i n  a n  u n t i m e l y  
m a n n e r .  See F e d e r a l  Da ta  C o r p o r a t i o n ,  B-208237,  s u p r a .  

We d o  n o t  a g r e e  w i t h  O A O  t h a t  i t  h a d  t o  w a i t  u n t i l  
L a b o r  r u l e d  on  May 10 t h a t  t h e  SCA d i d  n o t  a p p l y  t o  s i m i l a r  
p o s i t i o n s  u n d e r  O A O ' s  p r e d e c e s s o r  c o n t r a c t  t o  f i l e  i t s  
p r o t e s t .  W h i l e  L a b o r ' s  r u l i n g  may h a v e  a d d e d  w h a t  O A O  
b e l i e v e s  t o  b e  a c r u c i a l  p i e c e  o f  e v i d e n c e  t o  i t s  p r o t e s t  
a r g u m e n t ,  w e  b e l i e v e  t h a t  O A O  d i d  know i t s  b a s i s  f o r  p r o t e s t  
on A p r i l  1 8  a n d  w a s  r e q u i r e d  t o  f i l e  w i t h i n  t h e  t i m e  l i m i t s  
p r e s c r i b e d  i n  o u r  B i d  P r o t e s t  P r o c e d u r e s .  Compare  A t c h i s o n  
E n g i n e e r i n g  Company,  B-208148.5 ,  Aug. 3 0 ,  1 9 8 3 ,  83-2 C . P . D .  
1 2 7 8 ,  w h e r e i n  w e  h e l d  t h a t  a p r o t e s t e r  c o u l d  p r o p e r l y  w a i t  
u n t i l  L a b o r  r e v e r s e d  a c o n t r a c t i n g  o f f i c e r ' s  r u l i n g  t h a t  t h e  
p r o t e s t e r  was i n e l i g i b l e  f o r  a w a r d  b e c a u s e  o f  i t s  
a f f i l i a t i o n  w i t h  a d e b a r r e d  b i d d e r .  However ,  i n  A t c h i s o n  
E n g i n e e r i n g  Company,  t h e  c o n t r a c t i n g  a g e n c y  h a d  r e f e r r e d  t h e  
m a t t e r  t o  L a b o r  f o r  r e s o l u t i o n  a n d  t h a t  a c t i o n  c o u l d  
r e a s o n a b l y  h a v e  b e e n  i n t e r p r e t e d  by  t h e  p r o t e s t e r  t o  mean 
t h a t  t h e  c o n t r a c t i n g  a g e n c y  w o u l d  s t i l l  c o n s i d e r  t h e  

J 
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protester eligible if Labor reversed the contracting 
officer's determination. Here, GSA, unlike the contracting 
agency in Atchison Engineering Company, did not refer the 
matter to Labor or in any manner indicate that it would 
consider changing its interpretation of the SCA 
applicability. 

We also do not agree with OAO that this issue 
represents a "significant issue" which should be considered 
by our Office under the timeliness exception of section 
21.2(c) of our Procedures. This exception is to be used 
sparingly--only when the subject matter is of widespread 
interest to the procurement community and has not been 
considered previously by our Office. See PRC Government 
Information Systems, division of Planning Research 
Corporation, B-203731, Sept. 23, 1982, 82-2 C.P.D. 1 261 at 
5. We have previously considered protests concerning the 
SCA rates incorporated into a solicitation, including alle- 
gations of ambiguity in the solicitation which could rea- 
sonably be intrepreted as requiring different SCA rated 
employees (See, for example, Transco Security, Inc. of Ohio, 
B-197177, May 29, 1980, 80-1 C.P.D. 1 371), use of an 
incorrect wage rate (See, f o r  example, High Voltage 
Maintenance Core. ,  56 Comp. Gen. 160 (19761, 76-2 C.P.D. 
1 4731, and the roles to be played by the contracting 
agency, the Department of Labor, and our  Office in deciding 
the applicability of the SCA to a particular procurement 
(See, for example, Edwin G. Toomer, B-201969, Sept. 29, 
1981, 81-2 C.P.D. 1 262). Accordingly, we do not consider 
the issues raised by OAO to be "significant" within the 
meaning given to that word in the exception to our 
timeliness requirements. 

In any event, our review of a contracting agency's 
determination as to the applicability of the SCA is limited 
to deciding whether the contracting agency's determination 
was reasonable at the time it was made. See Atchison 
Engineering Company, B-208148.5, supra, at 5; P R C  Government 
Information Systems, division of Planning Research 
Corporation, 8-203731, supra, at 14; Edwin G. Toomer, 
B-201969, supra, at 3. Here, we cannot conclude that the 
GSA's decision that the S C A  was applicable to the disputed 
s k i l l  categories was unreasonable when made. We sent O A O ' s  
initial protest and related documents to Labor for its 
opinion on the matter. As the agency which has the primary 

t 
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- 
r e s p o n s i b i l i t y  f o r  a d m i n i s t e r i n g  a n d  e n f o r c i n g  t h e  
SCA a n d  w h i c h  c o n d u c t e d  t h e  e n f o r c e m e n t  a u d i t  u n d e r  O A O ' s  
p r e d e c e s s o r  c o n t r a c t ,  L a b o r ' s  o p i n i o n  w i t h  r e g a r d  t o  t h e  
a p p l i c a b i l i t y  o f  t h e  SCA t o  t h e  RFP s k i l l  p o s i t i o n s  a n d  t h e  
e f f e c t ,  i f  a n y ,  o f  i t s  e n f o r c e m e n t  a u d i t  f i n d i n g s  on  t h e  

c u r e m e n t  a r e  e n t i t l e d  t o  g r e a t  w e i g h t .  H i g h  

". . . A l t h o u g h  t h e  D e p a r t m e n t  o f  L a b o r  d e t e r m i n e d  
t h a t  c e r t a i n  i n d i v i d u a l s  c l a s s i f i e d  by t h e  f i r m  as  
c o m p u t e r  a n a l y s t / p r o g r a m m e r  were e x e m p t  f r o m  SCA 
c o v e r a g e  u n d e r  t h e  p r e d e c e s s o r  c o n t r a c t ,  s u c h  
d e t e r m i n a t i o n s  were made o n  t h o s e  i n d i v i d u a l s '  
e m p l o y m e n t  c o n d i t i o n  a t  t h a t  t i m e  a n d  may n o t  h a v e  
a p p l i c a b i l i t y  t o  p e r f o r m a n c e  o n  t h e  s u c c e s s o r  
c o n t r a c t  

". . W h e t h e r  GSA's  e v a l u a t i o n  o f  t h e  e x e m p t  
s t a t u s  o f  e m p l o y e e s  w o r k i n g  i n  t h e  c h a l l e n g e d  
c l a s s i f i c a t i o n s  i s  c o r r e c t  c a n n o t  b e  d e t e r m i n e d  
u n t i l  p e r f o r m a n c e  a c t u a l l y  commences  on  t h e  c o n -  
t r a c t  i n  q u e s t i o n ;  h o w e v e r ,  t h e  f a c t  t h a t  s i m i l a r  
c l a s s i f i c a t i o n s  were i n c l u d e d  o n  t h e  a p p l i c a b l e  
wage d e t e r m i n a t i o n s  c e r t a i n l y  i n d i c a t e s  t h a t  t h e s e  
e m p l o y e e s  may b e  s e r v i c e  e m p l o y e e s  a n d  t h e  D e p a r t -  
ment  o f  L a b o r  h a s  no  o b j e c t i o n  i f  t h e  c o n t r a c t i n g  
a g e n c y  c h o o s e s  t o  t r e a t  them a s u c h  f o r  t h e  
p u r p o s e  o f  e v a l u a t i n g  p r o p o s a l s . "  

B a s i c a l l y ,  i t  a p p e a r s  t h a t  L a b o r  b e l i e v e s  t h a t  t h e  
a u d i t  o f  t h e  p r e d e c e s s o r  c o n t r a c t  may h a v e  no  b e a r i n g  o n  t h e  
a p p l i c a b i l i t y  o f  t h e  SCA t o  t h e  s k i l l  c a t e g o r i e s  i n  t h e  
p r e s e n t  c o n t r a c t .  L a b o r  a l s o  s u g g e s t s  t h a t  t h e r e  may be  
merit t o  GSA's d e t e r m i n a t i o n  t h a t  t h e  SCA d o e s  a p p l y  t o  t h e  
d i s p u t e d  c a t e g o r i e s ,  a l t h o u g h  L a b o r  e x p r e s s l y  s t a t e s  t h a t  
a p p l i c a b i l i t y  c a n n o t  b e  d e t e r m i n e d  u n t i l  p e r f o r m a n c e  
a c t u a l l y  commences .  B a s e d  u p o n  L a b o r ' s  r e s p o n s e ,  w e  c a n n o t  
f i n d  t h a t  GSA's d e t e r m i n a t i o n  was u n r e a s o n a b l e .  S e e  P R C  
G o v e r n m e n t  I n f o r m a t i o n  S y s t e m s ,  d i v i s i o n  o f  P l a n n i n g  
R e s e a r c h  C o r p o r a t i o n ,  B-203731,  s u p r a ,  a t  1 5 .  

O A O  a l s o  c o n t e n d s  t h a t  G S A  d i d  n o t  t r e a t  O A O  a n d  C D S I  
e q u a l l y .  O A O  c l a i m s  t h a t  i t  was r e q u i r e d  t o  meet o r  e x c e e d  
t h e  minimum wage r a t e s  s p e c i f i e d  i n  b o t h  wage d e t e r m i n a t i o n s  
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f o r  g a c h  o f  t h e  RFP s k i l l  c a t e g o r i e s  w h i l e  CDSI was 
c o n s i d e r e d  a c c e p t a b l e  e v e n  t h o u g h  i t s  b e s t  a n d  f i n a l  o f f e r  
o n l y  m e t  o n e  o f  t h e  two  minimum wage  d e t e r m i n a t i o n  r a t e s  f o r  
t h e  s k i l l  c a t e g o r y  o f  J u n i o r  P rogrammer .  A c c o r d i n g  t o  O A O ,  
s i n c e  C D S I ' s  o f f e r  was b a s e d  s o l e l y  on  o n e  wage d e t e r -  
m i n a t i o n ,  GSA h a s  e i t h e r  a c c e p t e d  a n  o f f e r  t h a t  i s  n o t  i n  
c o m p l i a n c e  w i t h  GSA's r e q u i r e m e n t  r e g a r d i n g  SCA wage d e t e r -  
m i n a t i o n s  or h a s  i m p o s e d  a more  s t r i n g e n t  r e q u i r e m e n t  o n  OAO 
t h a n  i t  i m p o s e d  o n  CDSI. 

B a s i c a l l y ,  GSA r e s p o n d s  t h a t  t h e r e  was n o  p r e j u d i c e  t o  
OAO b e c a u s e  GSA i n a d v e r t e n t l y  w a i v e d  c o m p l i a n c e  w i t h  b o t h  
wage d e t e r m i n a t i o n s  f o r  e a c h  o f  t h e  t h r e e  o f f e r o r s .  I n  
o t h e r  w o r d s ,  GSA p o i n t s  o u t  t h a t  e a c h  o f  t h e  t h r e e  b e s t  a n d  
f i n a l  o f f e r s  f a i l e d  t o  meet t h e  h i g h e r  o f  t h e  two minimum 
w a g e s  i n  a t  l e a s t  o n e  o f  t h e  s k i l l  c a t e g o r i e s .  GSA e x p l a i n s  
t h a t  t h e  work  t o  b e  d o n e  u n d e r  t h i s  R F P  was t o  b e  p e r f o r m e d  
i n  two d i f f e r e n t  g e o g r a p h i c  a r eas .  The  p r i m a r y  a r e a  ( w i t h i n  
a 7 5 - m i l e  r a d i u s  o f  D e n v e r ,  C o l o r a d o )  was e x p e c t e d  t o  h a v e  
t h e  m a j o r i t y  o f  t h e  w o r k  a n d  w a s  c o v e r e d  by wage  d e t e r -  
m i n a t i o n  No. 79-234 ,  w h i l e  t h e  s e c o n d a r y  a r ea  ( o u t s i d e  t h e  
p r i m a r y  a r e a ,  b u t  w i t h i n  C o l o r a d o ,  U t a h ,  Wyoming, M o n t a n a ,  
North D a k o t a ,  a n d  S o u t h  D a k o t a )  was c o v e r e d  by  wage  d e t e r -  
m i n a t i o n  No. 75-1003.  A c c o r d i n g  t o  GSA,.'Wage d e t e r m i n a t i o n  
No. 79-234 g e n e r a l l y  h a d  h i g h e r  minimum wage r a t e s  t h a n  d i d  
wage  d e t e r m i n a t i o n  No. 75-1003, a n d  s i n c e  o n l y  o n e  l a b o r  
r a t e  was t o  b e  n e g o t i a t e d  p e r  RFP s k i l l  c a t e g o r y ,  GSA 
o f f i c i a l s  e r r o n e o u s l y  b e l i e v e d  t h a t  i f  a n  o f f e r o r  c o m p l i e d  
w i t h  t h e  h i g h e r  r a t e s  o f  wage d e t e r m i n a t i o n  No. 79-234 t h a t  
o f f e r o r  w o u l d  a u t o m a t i c a l l y  b e  i n  c o m p l i a n c e  w i t h  t h e  r a t e s  
o f  wage d e t e r m i n a t i o n  No. 75-1003.  T h e r e f o r e ,  GSA p r o c u r e -  
ment  o f f i c i a l s  o n l y  c o m p a r e d  p r o p o s e d  l a b o r  r a t e s  t o  t h e  
r a t e s  o f  wage d e t e r m i n a t i o n  No. 79-234.  However ,  wage 
d e t e r m i n a t i o n  No. 79-234 d i d  n o t  s p e c i f y  a r a t e  f o r  t h e  
J u n i o r  P r o g r a m m e r  s k i l l  c a t e g o r y .  G S A  a d m i t s  t h a t  CDSI ' s  
p r o p o s e d  r a t e  f o r  t h i s  s k i l l  c a t e g o r y  i s  l e s s  t h a n  t h e  r a t e  
s p e c i f i e d  i n  wage  d e t e r m i n a t i o n  No. 75-1003 ,  b u t  G S A  h a s  
p r o v i d e d  o u r  O f f i c e  w i t h  c o n f i d e n t i a l  e v a l u a t i o n  m a t e r i a l s  
w h i c h  show t h a t  O A O  a n d  t h e  o t h e r  o f f e r o r  a l s o  f a i l e d  t o  
meet t h e  h i g h e r  o f  t h e  two  wage  r a t e s  i n  a t  l e a s t  o n e  s k i l l  
c a t e g o r y .  GSA a r g u e s  t h a t ,  s i n c e  a l l  o f f e r o r s  r e c e i v e d  
e q u a l  t r e a t m e n t ,  a n d  b e c a u s e  a w a r d  w a s  b a s e d  p r i m a r i l y  on  
t e c h n i c a l  mer i t ,  t h i s  e r r o r  h a d  n o  s u b s t a n t i v e  e f f e c t  on  t h e  
o u t c o m e  o f  t h e  s e l e c t i o n  p r o c e s s  a n d  no  p r e j u d i c e  r e s u l t e d .  
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- 
OAO r e b u t s  t h e  GSA s t a t e m e n t  t h a t  OAO's o f f e r e d  r a t e s  

were b e l o w  t h e  minimum r a t e s  o f  wage d e t e r m i n a t i o n  No. 7 9 -  
2 3 4  by e x p l a i n i n g  t h a t  i t s  o f f e r e d  r a t e s  were a c t u a l l y  
w e i g h t e d  a v e r a g e  r a t e s  c o m p u t e d  by a s s u m i n g  t h a t  o n l y  
80 p e r c e n t  o f  t h e  work  w o u l d  b e  p e r f o r m e d  i n  t h e  p r i m a r y  
a r e a  c o v e r e d  by wage d e t e r m i n a t i o n  No. 7 9 - 2 3 4 .  OAO a r g u e s  
t h a t  t h i s  a s s u m p t i o n  o f  a n  80:20  r a t i o  was v a l i d  s i n c e  
n e i t h e r  t h e  R F P  n o r  GSA t o l d  o f f e r o r s  w h a t  t h e  e x p e c t e d  
p e r f o r m a n c e  r a t i o  w o u l d  b e .  T h u s ,  e v e n  t h o u g h  OAO a d m i t s  
t h a t  i t s  o f f e r e d  w e i g h t e d  a v e r a g e  l a b o r  r a t e s  a r e  b e l o w  t h e  
r a t e s  s p e c i f i e d  by wage  d e t e r m i n a t i o n  No.  7 9 - 2 3 4  i n  t h r e e  
s k i l l  c a t e g o r i e s ,  OAO i n s i s t s  t h a t  i t  o b l i g a t e d  i t s e l f  t o  
pay  SCA r a t e s  a n d  h a s  f u l l y  c o m p l i e d  w i t h  t h e  R F P ' s  
r e q u i r e m e n t s .  

W e  h a v e  r e v i e w e d  t h e  R F P  a n d  r e l a t e d  c o r r e s p o n d e n c e ,  a s  
w e l l  a s  t h e  a r g u m e n t s  o f  a l l  o f  t h e  p a r t i e s ,  a n d  w e  c o n c l u d e  
t h a t  CDSI d i d  c o m p l y  w i t h  t h e  R F P ' s  r e q u i r e m e n t s  c o n c e r n i n g  
p a y m e n t  o f  SCA r a t e s .  F i r s t ,  t h e  R F P  a n d  t h e  r e q u e s t  f o r  
b e s t  a n d  f i n a l  o f f e r s  i n d i c a t e  t h a t  a l l  d i r e c t  l a b o r  r a t e s  
mus t  c o m p l y  w i t h  t h e  wage  d e t e r m i n a t i o n s ,  b u t ,  as OAO h a s  
p o i n t e d  o u t ,  t h e r e  is no i n d i c a t i o n  t h a t  a n y  s p e c i f i c  p r o -  
p o r t i o n  o f  t h e  work  w i l l  b e  p e r f o r m e d  i n  o'ne a r e a  o r  t h e  
o t h e r .  We f i n d  n o t h i n g  t o  p r e v e n t  a n  o f f e r o r  f r o m  u s i n g  t h e  
w e i g h t e d  a v e r a g e  a p p r o a c h  u s e d  by  OAO.  We a l s o  f i n d  n o t h i n g  
w h i c h  s p e c i f i e s  t h a t  a n  o f f e r o r  m u s t  m e e t  o r  e x c e e d  t h e  
h i g h e r  o f  t h e  two wage d e t e r m i n a t i o n  r a t e s .  CDSI p o i n t s  o u t  
t h a t  i t  b a s e d  i t s  p r i c e s  on t h e  p r i m a r y  a r e a  wage  d e t e r -  
m i n a t i o n  (No.  7 9 - 2 3 4 )  r a t h e r  t h a n  t h e  s e c o n d a r y  a r e a  wage 
d e t e r m i n a t i o n  (No. 7 5 - 1 0 0 3 )  b e c a u s e  a l l  o f  i t s  n o n e x e m p t  
e m p l o y e e s  a r e  i n  t h e  D e n v e r  a r e a .  G e n e r a l l y ,  t h e  r a t e s  
p r o p o s e d  by  CDSI meet or e x c e e d  t h e  minimum wage r a t e s  o f  
b o t h  wage d e t e r m i n a t i o n s  s i n c e  CDSI's b e s t  a n d  f i n a l  l a b o r  
r a t e s  a r e  b a s e d  o n  t h e  c o n s i s t e n t l y  h i g h e r  p r i m a r y  a r e a  wage 
d e t e r m i n a t i o n .  CDSI a l s o  e x p l a i n s  t h a t  s i n c e  n o  r a t e  was 
s p e c i f i e d  f o r  j u n i o r  p r o g r a m m e r s  i n  t h e  D e n v e r  a r e a ,  i t  
a r r i v e d  a t  w h a t  i t  b e l i e v e s  t o  be  a r e a s o n a b l e  r a t e  f o r  t h i s  
s k i l l  c a t e g o r y  by  e x t r a p o l a t i n g  f r o m  t h e  minimum wage r a t e s  
s u p p l i e d  f o r  o t h e r  l a b o r  c l a s s i f i c a t i o n s  i n  t h e  D e n v e r  a r e a  
wage  d e t e r m i n a t i o n .  CDSI a c k n o w l e d g e s  t h a t  i t  i s  o b l i g a t e d  
t o  p a y  a t  l e a s t  t h e  minimum wage r a t e s  s p e c i f i e d  i n  wage 
d e t e r m i n a t i o n  No. 75-1003 when i t  p e r f o r m s  i n  t h e  s e c o n d a r y  
a r ea .  
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- S i n c e  n o t h i n g  i n  t h e  RFP o r  i n  t h e  r e c o r d  o f  
d i s c u s s i o n s  s h o w s  a r e q u i r e m e n t  t h a t  t h e  h i g h e r  o f  t h e  two 
wage d e t e r m i n a t i o n s  mus t  b e  m e t ,  w e  c a n n o t  c o n c l u d e  t h a t  
CDSI is n o n c o m p l i a n t  i n  t h i s  r e g a r d  o r  t h a t  o f f e r o r s  h a v e  
n o t  b e e n  t r e a t e d  f a i r l y .  F u r t h e r m o r e ,  w e  h a v e  h e l d  t h a t ,  
e v e n  w h e r e  a b i d d e r  h a s  p r o p o s e d  r a t e s  w h i c h  a r e  b e l o w  t h o s e  
s p e c i f i e d  i n  t h e  a p p r o p r i a t e  wage d e t e r m i n a t i o n ,  t h a t  b i d d e r  
may b e  e l i g i b l e  f o r  a w a r d  a s  s u c h  a b i d  d o e s  n o t  n e c e s s a r i l y  
show a n  i n t e n t  t o  v i o l a t e  t h e  SCA. K & P 11 

CDSI p e r f o r m s  t h i s  c o n t r a c t  i n  a c c o r d a n c e  w i t h  t h e  SCA i s  a 
m a t t e r  f o r  L a b o r ,  w h i c h  i s  r e s p o n s i b l e  f o r  e n f o r c e m e n t  o f  
t h e  a c t .  S t a r l i t e  S e r v i c e s ,  I n c . ,  B-210762,  Mar. 7 ,  1 9 8 3 ,  
83-1 C.P.D. 1 229 .  A c c o r d i n g l y ,  w e  d e n y  t h i s  p o r t i o n  o f  
O A O ' s  p r o t e s t .  

On O c t o b e r  3 ,  1 9 8 3 ,  OAO c h a r g e d  t h a t  GSA a r b i t r a r i l y  
d e t e r m i n e d  t h a t  O A O ' s  b e n c h m a r k  p r o p o s a l s  were u n r e a l i s -  
t i c a l l y  p r i c e d  a n d ,  t h e r e f o r e ,  d i d  n o t  c o n s i d e r  O A O ' s  
p r o p o s e d  b e n c h m a r k  p r i c e s  i n  t h e  e v a l u a t i o n  p r o c e s s .  OAO 
a l l e g e s  i t  f i r s t  l e a r n e d  t h i s  b a s i s  f o r  p r o t e s t  on  
S e p t e m b e r  19  when i t  r e c e i v e d  a d o c u m e n t  f r o m  GSA u n d e r  t h e  
F r e e d o m  o f  I n f o r m a t i o n  Act  w h i c h  showed  how p r i c e s  were 
e v a l u a t e d .  

GSA a r g u e s  t h a t  t h i s  p r o t e s t  i s s u e  is u n t i m e l y  b e c a u s e ,  
a t  a d e b r i e f i n g  h e l d  o n  J u n e  6 ,  O A O  was t o l d  by  GSA p r o -  
c u r e m e n t  o f f i c i a l s  t h a t  i t s  o v e r a l l  s c o r e  h a d  b e e n  r e d u c e d  
b e c a u s e  of t h e  low number  o f  l a b o r  h o u r s  p r o p o s e d  i n  i t s  
p r o p o s a l  t o  p e r f o r m  c e r t a i n  b e n c h m a r k  t a s k s .  G S A  c o n t e n d s  
t h a t ,  o n c e  OAO knew t h a t  GSA b e l i e v e d  i t s  l a b o r  h o u r s  t o  b e  
u n r e a l i s t i c a l l y  l o w  on  t h e  b e n c h m a r k  t a s k s  a n d  o u t  o f  l i n e  
w i t h  GSA e s t i m a t e s ,  i t  s h o u l d  h a v e  known t h a t  t h e  c o r r e -  
s p o n d i n g  p r o p o s e d  p r i c e s  f o r  t h e s e  t a s k s  ( w h i c h  were 
p r i m a r i l y  b a s e d  u p o n  l a b o r  c o s t s )  were c o n s i d e r e d  t o  be 
u n r e a l i s t i c  by GSA. S i n c e  OAO d i d  n o t  f i l e  i t s  p r o t e s t  on  
t h i s  i s s u e  w i t h i n  LO d a y s  o f  t h e  d e b r i e f i n g ,  GSA u r g e s  t h a t  
w e  n o t  c o n s i d e r  t h i s  i s s u e .  

We agree  w i t h  GSA t h a t  t h i s  p r o t e s t  i s s u e  w a s  f i l e d  i n  
a n  u n t i m e l y  m a n n e r .  U n d e r  o u r  B i d  P r o t e s t  P r o c e d u r e s ,  a 
p r o t e s t  m u s t  b e  f i l e d  w i t h i n  10 d a y s  a f t e r  t h e  p r o t e s t e r  
knew o r  s h o u l d  h a v e  known i t s  b a s i s  f o r  p r o t e s t .  4 C.F.R.  
5 2 1 . 2 ( b ) ( 2 )  ( 1 9 8 3 ) .  The  r e c o r d  s h o w s  t h a t ,  d u r i n g  

c 
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d i s c u s s i o n s  w i t h  O A O ,  G S A  o f f i c i a l s  e x p r e s s e d  c o n c e r n  o v e r  a 
number  o f  i t e m s  i n  O A O ' s  p r o p o s a l .  Among o t h e r  t h i n g s ,  GSA 
q u e s t i o n e d  OAO's p r o p o s e d  number  o f  l a b o r  h o u r s  on  s e v e r a l  
o f  t h e  b e n c h m a r k  t a s k s .  Even  t h o u g h  O A O  a t t e m p t e d  t o  
c l a r i f y  i t s  b e n c h m a r k  p r o p o s a l s ,  GSA was a p p a r e n t l y  s t i l l  
c o n c e r n e d  when OAO's b e s t  a n d  f i n a l  p r i c e  t o  p e r f o r m  t h e  
b e n c h m a r k  t a s k s  was e x t r e m e l y  f a r  b e l o w  t h e  p r i c e s  p r o p o s e d  
by t h e  o t h e r  two o f f e r o r s  w h i c h  were p r i c e d  r o u g h l y  com- 
p a r a b l y  w i t h  e a c h  o t h e r .  OAO a d m i t s  t h a t ,  a t  t h e  d e b r i e f -  
i n g ,  GSA t o l d  i t  t h a t  i t s  t e c h n i c a l  s c o r e s  i n  t h e  c a t e g o r y  
o f  u n d e r s t a n d i n g  t h e  b e n c h m a r k  h a d  s u f f e r e d  r e l a t i v e  t o  i t s  
o t h e r  t e c h n i c a l  s c o r e s  w h i c h  were a t  t h e  v e r y  h i g h e s t  l e v e l s  
a n d  t h a t  OAO's o v e r a l l  s c o r e  h a d  b e e n  r e d u c e d  b e c a u s e  o f  t h e  
p r o p o s e d  low number  o f  h o u r s  f o r  t h e  b e n c h m a r k  t a s k s .  I n  
o u r  o p i n i o n ,  w h i l e  G S A  may n o t  h a v e  t o l d  OAO s p e c i f i c a l l y  
t h a t  GSA b e l i e v e d  OAO's b e n c h m a r k  p r i c e s  t o  b e  u n r e a s o n a b l y  
low a n d ,  c o n s e q u e n t l y ,  i n v a l i d  f o r  e v a l u a t i o n  p u r p o s e s ,  t h e  
r e l a t i o n s h i p  b e t w e e n  t h e  low number  o f  l a b o r  h o u r s  p r o p o s e d  
t o  p e r f o r m  t h e  b e n c h m a r k s  a n d  t h e  t o t a l  p r i c e  p r o p o s e d  f o r  
p e r f o r m i n g  t h e  b e n c h m a r k  t a s k s  i s  s o  c l o s e  t h a t  OAO s h o u l d  
h a v e  b e e n  aware o f  t h i s  b a s i s  f o r  p r o t e s t  a t  t h e  l a t e s t  by 
t h e  J u n e  6 d e b r i e f i n g .  I n  o t h e r  w o r d s ,  s i n c e  GSA t o l d  OAO 
t h a t  i t s  p r o p o s e d  number  o f  l a b o r  h o u r s  w q s  u n r e a s o n a b l y  low 
a n d  l a b o r  h o u r s  i s  t h e  m a j o r  f a c t o r  m a k i n g  up  t h e  t o t a l  
b e n c h m a r k  p r i c e ,  i t  f o l l o w s  t h a t  G S A  w o u l d  c o n s i d e r  OAO's 
p r o p o s e d  b e n c h m a r k  p r i c e  t o  b e  u n r e a s o n a b l y  low. T h u s ,  
e s p e c i a l l y  s i n c e  GSA a l r e a d y  h a d  d i s c u s s e d  i t s  b e l i e f  t h a t  
t h e  number  o f  l a b o r  h o u r s  was u n r e a s o n a b l y  low d u r i n g  
n e g o t i a t i o n s ,  OAO s h o u l d  h a v e  b e e n  aware o f  t h i s  b a s i s  f o r  
p r o t e s t  a t  t h e  l a t e s t  by t h e  J u n e  6 d e b r i e f i n g  c o n f e r e n c e .  
S i n c e  OAO d i d  n o t  p r o t e s t  w i t h i n  10  d a y s  o f  t h a t  d a t e ,  t h i s  
i s s u e  o f  t h e  p r o t e s t  i s  u n t i m e l y .  

I n  a n y  e v e n t ,  w e  h a v e  h e l d  t h a t ,  e v e n  w h e r e  a c o n t r a c t  
i s  t o  b e  a w a r d e d  o n  a f i x e d - p r i c e  b a s i s ,  a c o n t r a c t i n g  
a g e n c y  may p r o p e r l y  e x a m i n e  p r o p o s e d  p r i c e s  f o r  r e a l i s m  by 
p e r f o r m i n g  a " s h o u l d  c o s t "  a n a l y s i s .  Ocean  D a t a  E q u i p m e n t  
D i v i s i o n  o f  Data  I n s t r u m e n t s ,  I n c . ,  B-209776,  S e p t .  2 9 ,  
1 9 8 3 ,  83-2 C.P.D. 1 387. M o r e o v e r ,  t h e  p r e s e n t  c a s e  h a s  
many o f  t h e  c h a r a c t e r i s t i c s  o f  a c o s t - r e i m b u r s e m e n t  
c o n t r a c t ,  e v e n  t h o u g h  o f f e r s  were made on  t h e  b a s i s  o f  f i x e d  
p r i c e s  p e r  h o u r  f o r  c e r t a i n  t y p e s  o f  l a b o r ,  d u e  t o  t h e  f a c t  
t h a t  t h e  g o v e r n m e n t  w i l l  p a y  t h e  c o n t r a c t o r  v a r y i n g  a m o u n t s  
b a s e d  u p o n  n e g o t i a t i o n s  f o r  e a c h  t a s k  o r d e r  i s s u e d  a n d  t h e  
amoun t  w i l l  b e  c o m p u t e d  i n  l a r g e  p a r t  b a s e d  u p o n  p r o p o s e d  
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man-hours  a n d  r e i m b u r s a b l e  c h a r g e s .  We h a v e  c o n s i s t e n t l y  
s t a t e d  o u r  v i e w  t h a t ,  g e n e r a l l y ,  some f o r m  o f  p r i c e  or c o s t  
a n a l y s i s  s h o u l d  b e  made i n  c o n n e c t i o n  w i t h  c o s t -  
r e i m b u r s e m e n t  t y p e  c o n t r a c t s  a n d  o f f e r o r s '  e s t i m a t e d  c o s t s  
s h o u l d  n o t  b e  c o n s i d e r e d  a s  c o n t r o l l i n g  s i n c e  t h e i r  
e s t i m a t e s  may n o t  p r o v i d e  v a l i d  i n d i c a t o r s  o f  t h e  a c t u a l  
c o s t  t o  t h e  g o v e r n m e n t .  See E c o l o g y  a n d  E n v i r o n m e n t ,  I n c . ,  
B-209516, Aug. 23, 1983, 83-2 C.P.D. 1 229. We h a v e  - 
s p e c i f i c a l l y  a p p r o v e d  of t h e  u s e  o f  g o v e r n m e n t  man-hour  
e s t i m a t e s  i n  t h e  e v a l u a t i o n  o f  c o s t  r e a l i s m  a n d  h a v e  
a p p r o v e d  t h e  u s e  o f  e v a l u a t e d  c o s t s  r a t h e r  t h a n  p r o p o s e d  
c o s t s  f o r  d e t e r m i n i n g  t h e  m o s t  a d v a n t a g e o u s  p r o p o s a l .  
R o b e r t  E .  D e r e c k t o r  of Rhode  I s l a n d ,  I n c . ;  B o s t o n  S h i p y a r d  
CorD..  8-211922 e t  a l . .  F e b .  2, 1984, 84-1 C.P.D. 1 140 a t  
I- -- 
ll. 
i n  n a t u r e ,  a n d  u n l e s s  t h e y  a r e  c l e a r l y  u n r e a s o n a b l e  t h e y  a r e  

S u c h  r ea l i sm d e t e r m i n a t i o n s  a r e - n e c e s s a r i l y  j u d g m e n t a l  

n o t  s u b j e c t  t o  o b j e c t i o n .  See, g e n e r a l l y ,  G r e y  A d v e r t i s i n q ,  
I n c  55 Comp. Gen. 1 1 1 1  ( 1 9 7 6 ) ,  76-1 C.P .D.  1 325. -* * 

I n  t h e  p r e s e n t  p r o c u r e m e n t ,  O A O ' s  p r o p o s e d  b e n c h m a r k  
p r i c e s  were a p p r o x i m a t e l y  6 1  p e r c e n t  b e l o w  t h e  n e x t  l o w e s t  
o f f e r o r ' s  b e n c h m a r k  p r i c e s .  GSA a n d  OAO a p p a r e n t l y  d i d  n o t  
agree  t h a t  O A O ' s  t e c h n i c a l  a p p r o a c h  t o  t h e s e  t a s k s  was 
a d e q u a t e ,  a n d  GSA n o t i f i e d  O A O  o n  more  t h a n  o n e  o c c a s i o n  o f  
i t s  b e l i e f  t h a t  t h e  l a b o r  h o u r s  p r o p o s e d  were t o o  low. GSA 
c o n d u c t e d  i t s  own " s h o u l d  c o s t "  a n a l y s i s  a n d  a d j u s t e d  O A O ' s  
p r i c e s  u p w a r d  a c c o r d i n g l y  a n d  d e t e r m i n e d  t h a t ,  when 
a d j u s t e d  f o r  r e a l i s m ,  a l l  o f f e r o r s '  p r i c e s  were a p p r o x -  
i m a t e l y  e q u a l .  F i n a l l y ,  s i n c e  GSA b e l i e v e d  p r i c e s  t o  be  
c o m p a r a b l e ,  GSA made a w a r d  t o  t h e  o f f e r o r  w i t h  t h e  h i g h e s t  
t e c h n i c a l  s c o r e s  ( t e c h n i c a l  was s t a t e d  t o  b e  t h e  mos t  
i m p o r t a n t  e v a l u a t i o n  f a c t o r ) .  I n  t h e s e  c i r c u m s t a n c e s ,  w e  
c a n n o t  f i n d  GSA's a n a l y s i s  of p r i c e s  a n d  i t s  a d j u s t m e n t  f o r  
r ea l i sm t o  b e  u n r e a s o n a b l e .  

The  l a s t  i s s u e  r a i s e d  by  O A O  c o n c e r n s  t h r e e  
m o d i f i c a t i o n s  i s s u e d  by GSA u n d e r  t h e  c o n t r a c t  a w a r d e d  t o  
CDSI. OAO c o n t e n d s  t h a t  t h e s e  t h r e e  m o d i f i c a t i o n s  show t h a t  

"GSA w a s  g r a n t i n g  p o s t - a w a r d  c o n t r a c t  p r i c e  a n d  
c o s t  r e l i e f  t o  CDSI b u t ,  of c o u r s e ,  w i t h o u t  
o b t a i n i n g  t h e  p r i c e  r e d u c t i o n s  t h a t  s u c h  c h a n g e s  
w o u l d  h a v e  b r o u g h t  i f  g r a n t e d  d u r i n g  t h e  
compe t i t i o n  . " 
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Among other things, these modifications created several new 
labor skill categories and set forth billinglpayment pro- 
cedures and overtime rate schedules. Aside from alleging 
that the modifications gave economic relief to CDSI, OAO 
contends that they support its earlier charge that certain 
labor categories should have been considered exempt from the 
SCA. 

Basically, the issuance of these amendments is a matter 
of contract administration, which is the responsibility of 
the contracting agency, and is not a matter for our - 

consideration. Symbolic Displays, Incorporated, B-182847, 
May 6 ,  1975, 75-1 C.P.D. 1 278. We will, however, review an 
allegation that the modification went beyond the scope of 
the original contract and should have been the subject of a 
new solicitation. Aero-Dri Corporation, B-192274, 
Oct. 26, 1 9 7 8 ,  78-2 C.P.D. 1 304. Our examination of these 
three modifications leads us to conclude that they were 
indeed within the scope of the contract awarded to CDSI and, 
accordingly, they are not appropriate for review under our 
bid protest function. The first modification created a new 
skill category, "Technical Specialist," and was issued in 
response t o  user agency demand for such personnel. 
Apparently, no existing skill category met the service and 
personnel requirements of the user agencies in this regard, 
and hours previously allotted to the LeadISenior Systems 
Analyst category were reassigned to this category at the 
same rate of pay. In our view, this minor change to meet 
agency needs was clearly within the scope of the contract 
and such changes could have been anticipated by the original 
offerors. The second modification, which created the labor 
skill categories of Programmers and Support Specialists, was 
subsequently canceled by GSA and, therefore, need not be 
considered here. The third modification, providing overtime 
rates and billinglpayment procedures, is cited by OAO as  
support for its earlier charge that the SCA did not apply to 
the labor skill categories of Office Automation Analyst and 
LeadISenior Systems Analyst. Since we found that issue to 
be untimely, we will not consider this supporting evidence 
not appropriate for further consideration and is, therefore, 
dismissed . 
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We d i s m i s s  t h e  p r o t e s t  i n  p a r t  a n d  d e n y  i t  i n  p a r t .  
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